
Bradley A. Hofmann 
8611 51st Street Ct. W 
University Place, WA 98467 
 
November 05, 2015 
 
Representative [NAME] 
[XXX] John L. O'Brien Building 
PO Box 40600 
Olympia, WA 98504 
 
Dear Representative [NAME], 
 
Subject: Religious Liberty in Washington State Schools 
 
Thank you for your steadfast support of Bremerton High School football coach Joe Kennedy in his 
struggle with the Bremerton School District over his right to exercise his religious freedom.  Thank you!  I 
am aware that Representatives Caldier, Hunt, and Young are presently working on legislation to clarify 
the safeguards to free religious expression. 
 
As this legislation is developed, please consider declaring the invalidity of the so-called "Lemon Test" as 
fabricated by the Supreme Court in "Lemon v. Kurtzman"1.  Most school board religious liberty policies in 
Washington State, including the Bremerton School District2, base their policies from this three-prong 
test.  In my opinion (and that of the Heritage Foundation3, the Liberty Counsel4, and Supreme Court 
justices Antonin Scalia & Clarence Thomas5), this test is neither an accurate representation of the 1st 
Amendment's "Establishment Clause", nor a required rule for creating policy in state and local 
governments.  I offer the following reasons to justify my request to eliminate use of the "Lemon Test" in 
Washington State: 
 
1) It has been inconsistently applied (even by the same court that created it) and has waning legal 
support.  A guideline which even causes the Supreme Court to conflict within itself upon its usage and 
applicability can hardly be a reliable tool for creating policy in local governments.  For example, in the 
following cases, the Supreme Court chose not to use Lemon: Lynch v. Donnelly6, Larson v. Valente7, and 
Marsh v. Chambers8 among others.  Justices Scalia and Thomas  made a denouncement of Lemon on this 
point9.  Additionally, lawyers are beginning to retreat from the "Lemon Test" as exemplified in the 
recent case Town of Greece v. Galloway10.  Eric Rassbach of SCOTUS Blog11 explains saying, "Town of 
Greece is clearly a big win for the town and for a more restrained view of what the Establishment Clause 
prohibits ... the plaintiffs’ full-scale retreat from Lemon and its corollary the endorsement test serves as 
further evidence that those tests are ineffective." 
 
2) Related to point one above, it unconstitutionally allows judges to legislate.  The Heritage Foundation 
writes12, “The Lemon test … allow[s] judges to inject their policy preferences“, a role never intended for 
the judiciary.  Justices Scalia and Thomas mention the Lemon Test's flaw of permitting justices to insert 
personal opinion, not constitutional rationale, in stating, "When we wish to strike down a practice it 
forbids, we invoke it; when we wish to uphold a practice it forbids, we ignore it entirely. Sometimes, we 
take a middle course, calling its three prongs 'no more than helpful signposts.13'"  It only stands upon a 
judge's whim. 
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3) Supreme Court precedent and American history prove contrary to this test.  It is clear from early 
Supreme Court rulings on original intent14, the history of the expression of our Christian heritage, and 
the writings & actions of the Framers of the Constitution that today’s repression of religion was never 
intended.  Examples from history to justify this claim are too numerous to list (e.g. prayer in Congress, 
Article III of the Northwest Ordinance, and our national motto), but a few are mentioned within the 
referenced Supreme Court opinions15.  In decisions outside Lemon, courts have established principles 
which act contrary to the strict scope of Lemon, yet one must wonder why only the test of Lemon is 
applied in our school boards.  For example, decisions have limited the supposed "wall of separation"16, 
mandated accommodation to the spiritual needs of our people17, and have used American history as a 
substitute to the "Lemon Test" as a basis for court decisions18. 
 
4) States and individual school boards need to reserve the inherent right to represent the values of 
their constituents.  Are we a self-governing people of bottom-up power or do we elect representatives 
and local officials to merely serve to implement the decrees handed down from the personal opinions of 
a select few lawyers who over-rule the vote and will of millions of Americans?  Do we take the 9th and 
10th Amendments seriously and believe in our system of federalism to place a check on federal power?  
Article I, Section 11 of the Washington State Constitution19 requires "[a]bsolute freedom of conscience in 
all matters of religious sentiment, belief and worship ... to every individual, and no one shall be molested 
or disturbed in person or property on account of religion."  Further, RCW 28a.405.03020 directly requires 
teaching morality and other ideals grounded in the Christian worldview.  The strict standards of the 
"Lemon Test" do not permit us to employ our Article I, Section 11 or RCW requirements, rather it forces 
molestation and disturbing of individuals on account of religion and eradicates the precepts of RCW 
28a.405.030 (e.g. Bremerton School District's punishment of Coach Kennedy). 
 
Using the above factors as a basis for the illegitimacy of the "Lemon Test", adding language to the 
proposed legislation similar to the following would be very beneficial in allowing local governments the 
flexibility to deviate from Lemon's stringent bounds and truly protect religious liberty: "Washington 
State does not recognize the validity of the 'Lemon Test' from Lemon v. Kurtzman as a mandatory 
requirement for creating legislation in state and local governments of Washington State." 
 
Again, thank you for your continued defense of religious liberty in Washington State and thank you for 
your consideration of the case I have presented21.  Please forward to colleagues as necessary. 
 
Respectfully, 
 
 
 
 
Bradley A. Hofmann 
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